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/ / i i e t .m/  OWI. Wirel iw Fiicilrlies --CC Docket Nos. 02-33, 98-1 0, 95-20, Review 
of Regii1otot;i. Reclirirenie/irsJi)~- lncirnihent LEC Brocidband Teleconimunicatior~s 
S'wwre.y--CC Dockct No 0 1-337 

D c ~ r  Ms Dorlcli 

On Scpleiiihcr 3. 2003, Dave Baker, Vicc President Tor Law and Public Policy of  
Ear lhLink ,  liic , aiid (he undersigned rncl %it11 Cornmissioner Michael Copps and Jennifer 
Ruseii~.orcel. Legal Advisor to Cornmissioner Copps, and, separately, met wlth Commissioner 
!<athlccn Abemathy and Matthew Brill, Senior Legal Advisor to Commissioner Abemathy, to 
discuss thc above-referenced proccedings 

Dui ing thcse meetings, EarlliLinh discussed i t s  position described i n  documents 
pieviously lilcd i n  thc abovc-referenccd dockets EarthLink described its experience as  a major 
independcnt liitcrnet service pi-ovider (ISP) dclivering broadband high speed Internet acccss to 
appro\iiiiatcly one million constinicrs in the U S., the majority of which are served using DSL. 
Deinoiistrating (lie iinportancc of customer choice in  DSL-based ISPs, EarthLink explained that 
i r  j tis1 woii (he .I D Power aiid Associatcs Award for Highest Customer Satisfactlon Ainons 
tligh-Speed lnlemet Service Providcrs for the second year in a row A copy of the EaflhLink 
press rcleasc is altachcd hercro and was  provided to the Commissioners and to M s .  Rosenworcel 
EarthLink also crtplaiiied how independcnt TSPs add \>alue to consumers' onlinc experience by 
offcring unique products and  services such as EarthLink's spamBlocker. 

EartliLink ciiiphasi7cd thal lSPs rely oii nondiscriminatory access to Bel l  Operating 
Coiiipiliiy (BOC) networks and thar i t  is critical for ISP competition to retain such principles An 
FC~C dcctsion lhal does no1 tiphold nondiscrimination would impede investment in broadband 
ISP and applicalions, which would he contrary to the continued dt:ployment, adoption and qualilq 
of broadband Intcmct services 
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Duriiis thc mccling w i t h  Cominissioncr Copps and Ms Rosenworcel, EarthLlnk 
discussed that BOC DSL senices  havc been classified as Title II “telecommunications services” 
in FCC prcccdenl and that this conlinues to he the appropriate classification under a NAKUCI 
~ i i a l y s i s  EarrhLiiik d iscused  (hat it and other companies are working on powerline 
coiiiiiitinicatioiis as an alternative tileans ofaccess, but i t  is not yet a vlable market reality. 
Eai~thLiiik also discussed and pi-ovrded a copy of  thc attached proposed TSP access rule of 
Ear ihLink ,  MC‘I, and AOL Tirnc Warner (tiled i n  the above-rercrenced dockcts on May 1,2003), 
which is co~isistcnl with tlic FCC’s Deccrnber 2002 SBC-ASJ Forbearance Order EarthLlnk 
discusscd the complcx issues of  cost allocation and enforcement that would arise with a shift of  
ROC ad\<aiiced services from Titlc I I  Io Titlc I authority. EarthLink urged that the cost allocation 
ISSLICS must bc resolved to avoid serious cross subsidy ofBOC unregulated interstate services by 
c o ~ i s ~ i i i i c ~ s  or regtilaled services, and that the Coinmission should resolve the ISSUC in a further 
iioticc belbre rcgulatory classi lication issues are resolved Further, EarthLink noted that i t  i s  
unlcsled wlicther the FCC could provide effective enforcement of potential Title 1 TSP safeguards 
usin2 its Section 208 authority, which attaches only to Title 11 common carriers. With Ms. 
Rosenw~rcel ,  EarthLink discussed the data in tlie record on consumers with access to both cable 
and DSI., noled thal roughly one-third ol‘consumers have access, if at all, to one broadband 
platform, and that even a duopoly of  providers docs not make a competitive market, cspecially 
g v e n  [tie iiiipediinents of  coiistiincr switclics from one platform to another 

111 addition, during the mccting with Coinmissioner Abemathy and Mr. Brill, EarthLink 
disctissed tlie importaiicc of ISP competition for the development of broadband applications, 
espccially those competitive wi th  the BOC’s own serviccs, irrespective of  whether consumers 
liavc end uscr access to web siles EatIhLink discussed that a transition without Title 11 
noiitiiscriminalioil would Jeopardire the compctilive 1SP market and add legal uncertainty for ISP 
invcstinent in broadband services and applications. Further, EarthLink argucd that BOCs can 
arrange private contracts with lSPs today for nonregtilated services and use tariffed services as 
inputs, and that Ihe EarthLink-BellSouth RBAN negoliation was not impeded or delayed by 
regulatory issties EarlhLink also explained that BOC assertions that the Cotnpu[er Inquiry rules 
Lire technically infeasible appcar to he due to the BOCs’ failure to use the cfficiencies of 
i i itcgrated offerings permitted under Cumpuler I l l ;  the BOCs offer no reasonable solution to this 
issue but, instead, wrongly insist on a total elimination o f  the Computer 1nquzV framework. 
EarthLink also provided a copy o f  the altachcd coalition letter, separately filed on September 3Id, 
urging contiiiticd application of the Title I I  principles i n  these proceedings to sustain ISP access. 

Pursuant to the Cornrn~ssion’s Rules, eight copies of  this letter/memorandum are heing 
imwded to you for inclusion in the piiblic record in each o f  the above-captioned proceedings. 
Should you liavc any questions, please contact me 

Sincerely, 

Counsel for EarthLink, Inc 
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(h) A//ei-  ihe 15-duj ~ - c , > p o i i ~ < ,  ixv iod has elap\-ed uiider. FCC Rule $64 702(c)(3). the ISP 
I I I ~ J ,  / ; I ( ,  o I ~ i i i p l ~ ~ i i i r  14 1111 r l i r  TCC c ~ i ~ e ~ ~ i i l g  [he ROC'S C ~ J l l i ~ i i ~ l l i C ~  i9,irh its ",iew wn,ice''  

((9 E.YC cpl !/ u < oiiipliiiiir ( i i lqi i ig  ( I  I iolamii ofFCC Rule 9 64 i02(c) IS accepted for  
h i i i d i i i g  iiii the :lcreki otcd Dot'het, the Conmission shall issue a wil le i i  order resolvmg 
i i i i j j  c o i i i j i l o i i i r  cil le~iiig ii i ioliitioii of FCC Rule f 64 702(c) within I80 calendar days from 
I I  lien \i,idi c o i i i j i l ~ i i i i ~  I A  o( c q i rdJo r , f i l i ng  

i l h ~ i ~ O l i ~ l l l . S  

E \ P L A K A T I O ~ ~  

Tliis rule I S  p i o p s c d  I O  \ I I C B I ~ ~ I I I I C  regulation oTtlie fomier Bell Opcrating Companies' 

( ~HO(-s.") ~ \ i i c I i i i c  l i r o ~ d b a n d  scrvices under Title I1 ofthe Comniunicalions Act consislcnt 

will1 l l i e  public in lc ics I  The piopoxd rule presents a significant streamlining of the various and 

~ ( m c i i i i i c ~  o\'crlapping Tirlc I1 ( ' o i i i p i i /w  /Ilquiiy obligations for broadband (advanced andor 

I h ~ l i - ~ p e c d )  SC'I\~ICCS Ilia1 culii.iit1y .ipply to the B O G ,  includiiig all affiliated BOC providers of 

~ ~ ~ l ~ . i i i i n i n u n i c ~ ~ ~ i n i i s  The piopm~11 ~ u p p l a i i t s  the curreiit Computer- l i iqui iy obligations for BOC 

n i i c l i i ~ c  bioadhmid ~cr\ ' iccs ,  s e ~  roi~tli i n  iiiyriad FCC orders and precedcnl, with a sct of Title I1 

l-iilcs ~ l i a l  are dercyl i i loq ,  simple, flcxiblc and enforceable and that cstablish clear access for 

t n ~ o t ~ ~ i ~ u t i o n  s m  I C C  piovidcl-s ("ISPs") to BOC advanced sc r \xes  and networks to enable ISPs to 

pro] d e  a d ivc rs~ ly  Ol'COiilpCtJii\~C inforn~aiion services lo Ihc public. Further, to assure 

i~nroicciiiciit ofthc\e strcaniliiicd ac'ccss obligations, llic proposal includes new procedures, in a 

111'14 F( C Rulc Scc i i on  I 737 dc\ciibi.d bclow, for handling ISP foniial coinplaints against 

RO(S Uiider I ~ C  pl-oposcd i~rcaiiilincd Ti t le  11 rules. ISP acccss lo l h e  wircline broadband 

i l ; i i i \ i i i ission coiiipoiicnls of Ihc ROC inelworks would provide the esscntial framework for a 

1 ihraii i  in lorn~a~ioi i  \ci\iccs ~i inrkcl  I l lat will, in turn, lcad 10 a nurnhcr ofproven consumer 

I iL, t ic I i ts ,  I I I ~ I L K I I J J ~  I O ~ U S I  jmcc ,id sen  ice competition among BOC-affiliated and unaffiliated 

1SPs c'ic:itiiig i i i i io\a~ion. di\ 'crsity m d  demand for hioadl)and services 
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Uiidcr l l i i s  ;ippioach. tlic C ' i u i i i i i i \ L i o i i  could e l i i i i i na le  for wircline broadband services 

cur ic i i t  FC'C rule sc'c1ions 64 702(c) lind (d) and the particular requircmcnts set forth i n  the 

Coriipiirei- Iiiyiriiy prcccdciit and  :iJopl iiistcad a siniplified FCC rule section 64 702 (c)(1)-(4), 

\~ ' t I i i ig forth BOC Tillc I1 o b l i y i i ~ ~ i i ~  i n  :I hiiiiplc, coinprchcnsible and sticanilined manner 

\lore spccific:illy, l l l c  propo\cd I 1 1 1 ~ 5  \\ oiild c l i i i i i n a w  for \virelinc broadband services a variety 

of specific Cviiipurer / I /  and Co~iipii/~,i- I1 obliga~ions, stated in various FCC ordcrs, including 

c ~ r t a i n  Coniparably Efficient Iiiicr~o~incc~iori ("CEI") obligations, sucli as the nine CEI 

p~ranictcis,  Open Nct\\ork Arcl i i lcct t i rc ("ONA") unbundling obligations, CEI procedural 

obligaitoiis. such 3s  C'EI p lan  iii~iiii~cii~~ncc. rcporting, and web-posting; ONA plan maintenance 

mid prior FC C approval for O N 4  p l u  iliangcs. rcporting/filing obligations such as the Annual 

ONA Report, Sciiii-Aiinual OKA Rcport Qunrredy Nondiscrrininalion Report, and Annual 

0Tficc.r Affidavit. obligntion~ io l i i i  i r f t h e  CoiiipiilerlIl basic scrvice elemcnls ("BSEs") and 

h:isic \crvice access ariaiigciiicnts ("BSAs"). rind 11ie current rule scclion 64.702(c) rcgarding a 

C(~iiipii/er I1 scparatc subsidiary 

1. NEW Sr.c- i .10~ 64.702 (c )  
Pi-opowd Title 11 ISP .Access l lule: New Section 64.702(c) ( 1 )  

6 64 702jc) Euch Bell Opei ul i i ig  Coiiipuiij jiiicludirig any ujiliute)(liereinujier ''BOC'Y shall 
,I" o i~ i i i c  a ( (  e\,! IO 117 high-.\pwd i ic ' l i t , l i i -L lo  eriliaiiccd arid iii$oriiiution ~ e r v ~ c e  proi,iders 
("/SPT '7 i n  [he joI10ii~ii~g imiiiiiei. 

/SI'$, n'llciliei- ((filii~rcd 01. i i i iqf i l inied. rill of rls higli-speed iierwork Iruii( i i i issiuii services und 
( ~ i p ~ l ~ i l i r i c , ~  ori jusi,  rcasoiinhle uiid i i o i ~ ~ 1 1 . \ ~ i . i i i i i i i u r ~ n ~  rules, lerms, m id  coiid11ioiis Such 
o / /u  i i i g ~  \hull he , ~ " ~ l ~ ~ r l i ~ ~ ~ ~ ' , J i i i  U ~ I J  orliei. BOC .\er'ices, IIicIudmg enhunced 01' Iilfuriizalion 
.<<'l.Ll<'e,T 

, (1) ,41 cc.\,\ Io  T r i i ~ i ~ r i i i ~ , ~ i ~ i i  % i - i  11 es aiid CarJubi/ilres Eucli BOCshall oflev Io all 

~ ~ l ~ ~ ~ ~ n a t i l ~ l ~  or 6 64.702(~)(1): 

Tlic piopii\ed Title 1 1  rule I S  inlcndcd lo take a broad nnd "briglit-line" approach for all 

ISl's 11) 1 1 3 1 ~  ;ILCCSS to the siiiiie fu i i i t ionnl i i ics  of Ihe BOC ~ ~ ~ e l ~ n e  bioadband nciworks. 
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i i icludti ig i i i s 1 a I l ~ t i 1 m  .iiid iii:iiiiicii;liice of  such func~ioiiality, whether u\cd by unaffiliated 01 

:ilfiltalcd ISPs The ~ c l c \ m l  delinilions in ncw 5 64 702(c)(4) niakc clcar Ihal associatcd 

f~iiiclio~ts Toi oidciiiiy, icpai i i tng and/or signaling continue to bc a key component for 

c imipc1 i t io i i  niiiong ISP\ and fool i n p t d  dcploymcnt to the public, and thus illc proposed rule 

c inc i i i ' s  ~ ~ ~ i c i i i t ~ x s  oTllic DOC'  i tcrr~(irk.  as  rrell as associated funclions, syslcms and daiabases 

Building on the core Ticlc 1 1  obligations of Sections 201(b) and 202(a) of the 

~ ' ~ i i i i i i i i t i i t ~ ; ~ t i i i l l ~  A ~ I  barring discriminatory and unrcasonablc practices, 1111s tule would cnsure 

that [l ie BOCb pro\ tde lSPs \ \  i lh a c c r s s  iha t  i s  no1 only reasonable, but that is also equal and 

i i c ~ i i ~ l i i c r i i i i i i i i i ~ o r ~  \vi111 tlic ~ i c ~ i t n i c n i  and acccss the BOC provides to its own ISP operations and 

to otlici lSPs for  bioadband w v t c c s  Thus, for example, if a BOC-affiliated or preferred ISP has 

Iicccsj io ~Icciroiiic O S S .  daiabasch, or other systcms, thcn the BOC must  ensure that competing 

lSPs Iiavc stihctanti;llly cqtii\ ;ilcnt ;iccess Further, consistent with nondiscrimination, if BOCs 

c ~ ~ I l i ~ c : i t c  iiiforination scr\'icc c q u t p m c i i ~  of affilialcd or prcfei-rcd ISPs, the BOCs would impute 

r c~sonab lc  Iraiisporl costs i n  a i i i m i i c r  s i in i la r  to minimization of ciansport precedent. In 

- cciicral. llic FCC's Tillc J I  pi cccdciit. iiicludnig information services prcccdcnt, would inform 

i l ic Coniinissioii's inicrpretation ;iiid cnforccment of the ncw rule Jn this way, all lSPs will have 

i i x ~ x i i i i u i i i  O I I ~ X ~ U J ~ I ~  io ( oii ipcic and ii1;ixniiuiii incenlivc lo create I i i ~ l i  quality, low price and 

\,ilu;ible scrviccs for cniisi i i i icrs 

A,\ tlic 1jOCs inlrodiiic i i c n  broadband services, thcy iniust also reasonably offer access 

io coi i ipci ing JSPs a n d  cotil i i iuc 1 0  offer scwices rclied upon by lSPs and  Ilieir customers. ISPs, 

kir cmliple. hi c deplo!ed wbsr~inr1~1 hi$-speed rnforn~at~on services lo the public relying 

1i1'ioit 3 tiedicalcd Lind rcltablc c ~ i i i i c ~ t i o n  for thc cuslomer. and it would he unreasonable, and a 

I  i i l c  \ lt~~1.111oii. for the DOC io discoiiiiiiuc or d e t p d c  such ~crvices  
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Proiiosrd Ti.wn\ii i i i-ri icv R r q i ~ i r c i n e n i :  New Section 64.702 ( c )  (2) 

(2) Ti.aii\ixii.eiici, 

(-4) 11'iih r e c p ~ ~ l  I O  i hc  rriics, lei-ins uiid conditions ojrhe network lransmissron 
\ci.i'ice.\ i i i d  cii~Ja/Jiiilie.r u.wd by or made available io any ISP, each BOC 
\hail 

F i k  c i n  iiilei31ute iarflwith !he Cuiiintrssion describing 
,\ nch i-oies, [eriits, and condirions, or 
PoAl on i ts  publicly available Intel-net websire, in an 
111 c e\.\ihle und wsy I O  uiiderskmdfol-mat, current and 
y c , ~ i f i ~  iiiforiiiuiion describing ~ u c h  rates, lerms and 
i ~iiidi~ions 

(I) 

( i i )  

(B) I f  / i  ROC ( , i i i i>i: \  inlo uii iiidii,iduaI con!i.ac! with an ISP.for high-speed 
iieiil odi truiisnii\ \ ion  .\cri~ic~es arid capabiliries, rhen /he BOC shall lariffor 

~ O A I  on i i . ~  p i i h l i ~ l j  ui~riiluble Inmiter websile, in an accessible and easy lo 
i i i idcr.ytmd fmi ia i ,  ihc folloM'ing iifonnation. 

(1) 

( i i )  

(111) 

lhc ierm (includiiig renewal oprion) of the contract; 
N ric,aii.ipiion of ihe high-speed nelwork rransmission 
\ c iv i i  e.? mid capabililies provided under conlract; 
iiiiiiiiiitiiii volume conintilnients andpricejor each of the 
higli-?peed i i e h  ork ~rai i~ i i i i s s io~~ .services and capabilities, 
LIT IL ell a~ volume discounrs, and 
rill orher. clasificalions, lerins or pi-acmes aflectmg !he 
c oiilruct rate 

(iv) 

/C) Euch BOC shall p r ( n  d e  advunce  r rill en nolice lo al/purchasing ISPs, 
intludrng nolice lg citiail. of any changes lo !he rates, [erms. and conditions 
~ f u n y  of ilre DOC ',s high-cpeed network ti-aiiJmission services and 
c~opuhi/iiie.c Jn i17c. ci'linl Ihe BOC Jeeks lo disconlinue any service or 
r.apabiii/j~ u.\cd Iij ~ i i i  ISP, such ibi-itten no[ice shall be no! less than I20 days 
]lr/Ol- 10 / / I C  ,UI~rJ/l(/A("d dl\< O l l / i l l l d ~ l ? C e .  

E ~ p l a i r ~ t i o n  015 64.702(r)(Z): 

This subsectior~ of the propmcd r i i l c  Mould strcail l l~ne for wrreline broadband serviccs the 

( o t i p i e r  I I  and C r ~ n ~ p u i e ~ ~ l l l  ~cc~i i i rc i i ic i iLs  that BOCs tarlff (with the Comtmssion and/or slate 

icgiilatory ascncies) Ilie c lc i i ic i i t \  ofllie broadband scr\,iccs and instcad proposes an alternative 

,ipproiidl IO rr;insi~;iiciicy AI the mine t ime,  DOCS would strll he r cqu i~cd  to provide scrvicc to 

lSPs i ~ i c l u c l i ~ ~ g  affilinied JSPs. oil i a k s .  terms and condillons that are trar~sparcnl and publrcly 

J \  ci i l ; i l i le Tor ;all IS]' cuqionicrs and  competitors This n i lc  does not res t r ic~ the DOC'S ability to 



~ h l ~ b i h  h i ( ~ d l ~ a n d  ralcs oi Icim~'1 I l ia1 arc inovel or tailored to Ihc nccds ofspccific classes of lSp 

L Iisllillicrs, s t i d 1  as low-valui i ic 01 high-volume arraiigcmcnts 

L'iider l l i e  proposal, l l i c  UOC may clioosc whether to use exis l i i ig  FCC tariffing processes 

l o i  ROC \ \ ~ i I c I i i i c  hroadband s c i n  ices or  to web post rates, temis, and conditions, similar to the 

\ \ ; I ?  ilia1 FCC I i i l e ~  ~ c q u i i c  iioiidrrtiiiiiaii~ intcrexchaiige carriers to wcbpost [heir rates, terms and 

cc~iiditrons S d i ,  4 7  C F R S: 4 2  I O  Thc nilc also makes clear in subsection 64 702(c)(2)(8) that 

iii l l ic  c i c t i ~  i l i c  HOC cntcrs into :in iiidi\~idual case basts contract will1 any  ISP for high-speed 

iict\\ork ti:insniission scrviccs a n d  capabilities, it iiiust continue to make public the basic 

lpaiaiiic!crs of w c h  c0111rac1. c i i i i \ i \ ~ c i i ~  M i th  rcquircincnts governing contract tariffs today. See 

17 C F R \\ 61 55(c) Thc rcqiiiicn;ciil ofprior notice in subsection 64 702(c)(2) lo existing ISP 

tii 'toiiicrs w l l  ciisurc 11iat 1SPs i i i c  p io \~ idcd  advance information should the BOC intcnd to 

ii:.ikc cl iai igcs to Ihc \er\'ice.; upor  n l i i c l i  [lie ISPs and their custorncrs rely In addition, given 

thal  lSPs Iia\,e ticplo)ed c i ,p i f ica i i t  higli-speed inforination services to llic public relying upon 

BOC \s:lviccs 2nd c a ~ ~ ~ b ~ l t r i c s .  1111s rulc would require 120 days iioticc for discontlnuance, to 

nl lo\ \  thc I S P  l o  ~iai i \ i t io i i  rc~sonnhly  to a new scrvice or to requcsl continuation of the service 

piii~ii~iiit lo suhrectiun 64 702(c)(3) 

By 115 cilicra~ioii, Ihc rule \ roi i ld  iequi re  the BOC to meet al l  ofits safeguard obligations; 

in i l i e  t asc  of a i u l c  \'iolation. the Comii i is~ion would have aurhority 10 order any equitable or 

ci1rnpci1s~"~~ry rclicf. ;is it dcci i is  appropiia~c to remedy the matter 

PI-opoted S e v  C:ipal)ilities Rcqiiirenient: New Section 64.702(c) (3) 
f j )  A I  P! \ io .Vcw T ~ O ~ ~ ~ I I I I U I O I ~  ServiceJ mid Cupahiliries 

(A) , 1 1 7  ISP ii7u~ wqiic',~t 111 11 i-iring Ilia/ u BOCpi-ovide access Io new network 
zrui7\1i71.~\ion \e? I ices inid cupubrliries onjust ,  i-easollahle und 
1 7 1 i l l i h  \ c  I ~ I ~ ~ I I ~ ~ ~ I ~ o I ~ !  I ole> ,  1eri11~. r n i i i l  i,uiid~iions 
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(8) M%o c' i i ic 1.71' i i i i i L i , \  \ i i (  l i  u i-iwsuiiuble reyuesl, /he BOC Ahall offer such 
u i ( i c ~ \  1 1  i i l i i i i  90 iiii)s, iriiiess /he Coiiiinission exrends such /line where /he 
OOC, zipoi? pc/!/ioii, dc i i io i?~  / ~ U C I I ~ J  goud muse 

(C) The BOc'sl i i i l l i iu i~e IC ikjs  /o  re.\pond in w r ~ ~ i n g  to /he 1-eyuesiing ISP. and 
\irih I C ~ A ~ J O I ~ , ~   hull r?rso.ibe eilher 

i i ~ i \ '  / l i e  ROC 11 ill  o f e r  rhe reyues/ed act'ess wirhin 90 days ofthe 
icql'e.,r, U I  

!hr \ p w f k  l ~ ( i j i , \  for /he BOC 3 posllron /ha/ [he i-equesred access 
i \  i i u i  /ccl i i i i< itlij.fia.rihle or ecotioinical/y rea.\onable. 

({I 

(11) 

Explanation of  6 64.702(~)(3):  

To proii iotc h l l  and i n b u \ ~  \ ~ . ~ i c I i ~ i c  broadband infomiation scrvices competition, with its 

prawn arid clear c o ~ i ~ t i ~ i i c r  \relf:i~e bcncfits, llic proposed rule ensures that as new services, 

c.ipab~lil~cs ;311d f ~ ~ i c t ~ o ~ i a l ~ i ~ c s  ci i ic ige.  c ~ ) i i s i ~ i c ~ i t  with the evolu~ion of techology and network 

d e s i y ~ ,  ISPs I iavc  con~ii i i i ing rlcccss iliat tlicy can provide iiiiiovative broadband information 

~ C I \ I L C S  1 0  l l i c i r  ctis~o~iicrs The rulc u w l d  also cnable lSPs l o  continue using services that the 

BOCs may seck to d i ~ c o i i ~ i n i i c  foi llicir o w 1  lSPs by rcqucsting such acccss as a "new" service 

Oncc ihe DOC pro\'idcs a \ c i v i c c  ~ p ~ i i s i i i i n t  1 0  th is  subsection, [hat service would be offered 

piirsuanl 10 i l i c  Icniis of s u l ~ ~ c c l i o n \  64 702(c)(I) and (2), requiring just, reasonable and 

noiidi\ci~iriiiiatory ralcs. I c r i i l j  and condi~ions and trancparcncy, lo allow al l  ISPs to avail 

Iheiiiselvcs of [ l i e  offering 

The proposed 1 ule u ould c l i i i i ~ i i i i ~ e  for wirelinc broadband scrvices the soinelimes 

complex and cuimbci~ome ONA pi (~ icss ,  \r~lilcli includes ONA plans. ONA plan ameiidinents, 

i l i c  Annual arid Scmi-Annual ONA Report. and siiiiilar specific rcquirenicnts tha l  are related 10 

~ l i z s e  obllgdtions Tlic p~oposcd  rulc would also eliiiiniate for wircline bioadband s w i c c s  ONA 

IC~ILI~III~: ~ i i d  oilicr ONA s d c y a r d s  and, riisrcad, require a sriiiplc process for service requests, 

\r, iI l i  mrkcipl;icc ncgoli l i t ion\ and cnforccable ISP riglils of acccss 
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The d b i l i ~ y  of iiiiafliliaied lSPs 1 0  inlroducc iicw inLormarion service5 depends on lheir 

;il)il ity to  oblaiii access aIrsii :~mciits  Ilia1 are otherwise not in use specifically by h e  DOC ISP 

\V'hilc iliis was a cc 'nlrd Ic i ic I  oflhe Oh'A process, the proposcd rule grcatly simplifies for 

ii i iz l i i i c  l ~ i o a d b a n d  s c r ~ ' i c c ~  llic fornicr p i u c e s s  and regulatoiy fraincwork. Third Compurer 

1iiquii:i Rci)ort aiid Order. 104 F C C 2d 958, 1064-66 ( 1  986). Thus, ONA plans, amendments, 

icporiiiig and rccoid kecping arc not the focus of the new approach I f  an ISP makes a legitimate 

tcqiicsI foi a i i c w  \ \ ~ ~ i c I i i i c  hioadband scr\)ice or capability, howcvcr, Ihcn t i  i s  vitally important 

for i l i c  ROC to offcr w c h  acccss 111 rlii cxpcditious manner, since otherwise new broadband 

inihriii;i i inn scrwccs  wi l l  i ioi  tcacl i  thc marke t  and, cqually important, thc BOC ISP could 

straicgically liinil or delay i t s  iise o f s c r v ~ c c ~  or capabilities to prevent competitive new 

1ho:idb;iiid \ci\ices horn rcacliii ig coi~siinicrs Under this rule, the BOC would be required to 

I cspoiid i o  ISP rcqucsts for i i c u  \\~icIiiic broadband service transmission services and 

c ; ~ p a b i l i ~ i c s  \~ ' i t l i  r caw i iab l c  t;itcs and Icmis of scrvice The right to rcqucst and, if necessary, 

follow up u it11 a n  c i i forcci~ici~~ a c l i o i i  \r~oiild estabhsh a minimum of rcgulation and an 

c i ~ ~ " ~ ~ i c c a b l c  right for the i i i ~ i o d i i c ~ i o n  of cicalive ncw infonnat~on serv~ccs to the American 

piihl IC 

I'i-i,~iowd Ik i in i t ions :  N e n  Srction 64.702(c) (4) 

(4, Dc~fiiiifiuns F(JV,LJU~]RI \~T ( f rh i s  ~ub\ecrion (c) 
" T I . [ I I ~ . ~ I ~ ~ I ~ ~ I ( I I ~  \ C I - I ~ I W A  und c [p~iliilitreb " \hall include. wirhour Iimilarion, rhe BOC's 

i i  ( I I I \ I I ~ I T ~ I D ~ ~  or rdec [ l i l i i i i i l i i i ~ ~ i / i ( i i i \  c,oiii jmienls or Iii7es. ~wriching and roulrng components, 
w d o i  iiig iind O , L J ~ I W I I ~ I ~ ~ S  ,s~ipjiori .\j \ I w 1 7 , Y  ("OSS'?, sigi7aling. and o h r  networkjuncrions or 
I; ' t i l  Ll rc,s 

KI,pF i n  nl lcwyi (me clireciion 
"lfi,qh-.\pcw,i nenzorh " i i i e i i i i ~  a iic!il ork oflel-ing I ~ U ~ I I ~ I S S I O ~  Tares o j  inore lhan 200 

Thc dei i i i i~tons o f i l i c  piopi)\cd riilc arc d c s ~ y e d  to cncoin~~ass  for w ~ r c l ~ i i e  broadband 

o f ~ ~ i i i ~ ; ~  t l ic iypc of ~ ~ I J ~ ~ I I ~ I I I ~ I ~ I ~ I ~ S .  W \ . I C C S  and capabilities referenced throughout the 
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E\plaiintion of &j 1.737: 

Thc pioporrd rule v, mild f i i c i l i i a le  sigiiilicant strcainliiiii~_p of Ihe various Title 11 

C0/77p/1ei- /I ;ind Con7p/re/- / I /  ohliga~ions, as explaiiied above, by prowding JSPs with effective 

cn fo i i c i i i c i i t  111 co~nplainl i ic I io i is  u!icii significant ROC misconduct lias occurred. As a Title II- 

l ia\cd 1111~ .  Scci~oii ? O X  and c\isling I'CC and judicial prcccdciil would remain relcvant to 

(Ii,!ci i i i t i ic i,! hill IS jusi: I~;ISOII;II)IC aiidiol /ioiidiscriiiii~i~101y undcr Ihc Coiiimunications Act 

Thc pioposcd nile icflccts Ilic faci   hat due to ISP rcliancc upon the DOCS, the BOC 

c~ii111o1s i i i t i c l i  of l l i c  infoinia~ioi i  I C I C \  aiil to a fair and accurate determiiiation of whclher a rule 

\ ioIi11ioii II:IS occur i~ ,d  I t  I S  thc DOC lhal coiilrols the OSS systcms, rnaiiitcnance records, 

c ~ m l i ~ ~ i i a t i o i i ~  o f s p l c i n s .  a n d  i i c~css  lo llic transinission components and capabilities, as well as 

i l i c  ~ h i l i t y  Io iiiodify those iIiitig\ Tor 11s hcnclit. Typically, the ISP does not have acccss to this 

i i i foiinauoii. c \ i icc ia l ly  i n  iascs i\ l icre discriininatory practices are allcged. To address this 

dirparily,  \ liIioiis Co1/7p7/1u I j i y i i i r j ,  obliglions imposed several reporting and ccrtification 

ublr%alims lo ciistirc i~~iidi~criiiitiiit~ioii and Iransparcncy by the BOC The proposed 

deicgii l31or) approach, however, cliiiiiiiales for wireline broadband services BOC reporting and 

s i m i l ~ r  ohlig!aiions liihtcad. to cii\uic Ilic crrcctive adm~nisrralion ofjustice, the prolcclion ofthe 

~ i u h l i c  i i i t c i c \ ~ .  ;ind 10 avoid 11ir poiciiual for  pre-Iitigalioii cvidencc destruction, the BOC IS held 

tcspoii\iblc lor ~iroduciiig al l  i i c c e s i r y  ~iiformalion lo resolvc any complaints that may arise. If 

i h c  DOC cani io i  do \o or l i as  c h o ~ c n  iciord inaintenancc or releiit ion syslenis that are inadequate 

To1 thc Coi i i i i i i~ \ io i i  to i?5olvc Ihc dispule. l l ici i the burden IS placed properly on [he BOC to 

~ 1 ~ i i 1 0 1 1 ~ 1 r : i i e  i l i a  no rulc \ ~ i o l ~ i ~ i o i i  has occuired This 1iiii11rd shifi of burden is consislent wlth 

t ( ~ ' C .  ~ ~ i ~ i . i j r i ( ~ ~ c ~ a I  plcccdcin ti1 ca\cs U ~ I C I C  [lie dcfcndani has failcd IU p n ~ d u c c  cvidciice wifhin 

i i s  ;YC!USI\C access or control i l ia1 IS i ieccs\ary for 3djudicalion of the dispute FCC rules and 



prcccdciit arc \vho11y cons is ien l  u 1111 1111s appmich C’ 47 C.F.R. 5 64.1 150(d) See also. I n  the 

A!u[iel- of It’oi-/dCoin, Inc Ortlc.r. DA 02-2569 (rel. Oct 8, 2002), In [he Muller of 

/inplcinen~ci/wn oJlhe T d r i  o i i i i i i i i i 7 i (  u i i i i i 1 . T  .IC/ of 1996, Amendinen/ ofRules Governing 

1’1 o( eJuirr-cs Io Be ~ u l l o w ~ ~  1fi’/ ie?7 Foimol Cumpluinls Are F ~ l e d  Againsvt Common Carriers, 

J < c I ~ I ~  and Older, 12 t~CC Rcd 221Y7. 7 ,  278 ( I Y97), In re Compfarnr o f L  Douglas Wilder and 

Af~irshail  Colon017 . ? p / 1 7 . \ r  S / U / I O I ~  H’/UC-TI’Pelr,sburg. Vwgma,  Further Discoverv Order, 12 

FCC Rcd  4 1 1  I ,  ‘j27 ( I  997) Iiidccd. P;m 42 of the Commission’s rules rcquiring carriers to 

rctain certain rccoids, 47 C F R 5 42  I C I  .\cq , “was established to ensure the availability of 

carrier records ticcded by  hi\ Conimi\sioii lo meet its regulatory obligations.” In [he Mulier of 

R ~ / \ l o n  o/ Purr 4 2 .  R e p o I l  ;ind Ordcr. 60 K R 2d (P&F) 1529,y 2 (1  986). 

In add~tion, bccauhc  C ~ ~ ~ I - I I ‘ I I C ~  l i a ~  sho\vn tha t  cnforcemcnt delay ca i i  effectively become 

a dcmal of acccss in t l ic  rapidly iiio\’iiig hro;idband information scrvices arena, the rule would 

ivquirc iesolution of complaints \k illiin 1 SO days Eor the same reasons, i t  is assumed that the 

Enfo~ccmcnt Durcau \r,ould 111aLc ~mmc f~cqueiit use of the acceleratcd docket process to resolve 

cmcs of ciiforccmcnt o f thc  ISP ;lcccss rule 



The BroadNet Alliance 
1211 Conilcclicul Atcnue, NW 

W ~ ~ ~ l i i ~ ~ ~ l o n ,  DC 20036 
202.496.1 000 

>I ~ ~ ~ ~ . b r o a d n e ~ a l l ~ i i a r e  org 

Suite 608 

Seplcrnber 3 .  2003 

M s  h4;irlene 1j Dorlch 
Sccrelary 
Federal Conimunicat~ons Comni~ssion 
435 12 Stieet, S W  
\‘r’ashiiigon, D C  20554 

Re: CC Docket Bo. 02-33 - -  .4ppi-opriafe Framework for Broadband Access to 
the Iiilcrriet over Wircliiie Facilities 
Ex Purle Cuti~ritrrr~icuiiu~~ 

Dear hls Doilch 

Pursuanl IO Section 1.1206(a)( 1 )  of the Conmission’s Rules, on behalf of The BroadNet 
Alliance (BroadNel), 1 ani f ~ l i i i ~  rhis letter to FCC Chairman Mjchael K. Powell 
cltc~roiiically on behalf of 1he BroadNet Alliance and other signa~ortes regarding the 
a hove menl ioned rci1eni;l k jng 

If  [Iicie arc a i ) ’  qiit.siions i ~ ~ ~ ~ ~ d i i i g  I J I J S  submission. please contacl me at the above 
1111 iiiber 

R~specr f i i l ly  wbniilied. 



Seplciiiber 3, 2003 

The Honorable Michsel K Po\vell 
Chaii.man 
Federal Coi i i i i~~inica~ions Conimission 
The Portals 
1’W-A325 
445 I 2Ih Street. s W. 
\Vashi i i~~on.  D C 20554 

Dear Chainnaii Po\%’ell. 

The uiidei sigicd o i g d n i z a ~ i ( ~ i i s ~  1~~piese111ing diverse inleresls [hat will be affected 
by [he Coiii~nission’s dccisioii i n  die IVi~-elii~e Broadband proceeding, write to express 
hei r  uniled suppor~ for a fca’ c e n ~ i a l  p~inciples  with which we all  agree. We urge the 
C O I I ~ I I I I S S I ~ I ~  I O  be guidrd h!; Ilicse principles in its Wireline Broadband decision. 

1 .  Di\ .enit\  .4inone. Broadband ISPs Is in the Piiblic lnterest 

Today thei~e is \ i:oroiis compeulion and variety among Iiitemet Service Providers 
(“ISPs”) offerins high-speed In~cr-1x1 access scrvices over w~re l ine  broadband 
tiansi1iission fc~ci l~r ies  ISPs. ~ h e t h c r  iiidcpendent 01 affdia~ed with Incumbent Local 
E\cllliiige Cai~riers ( I L K S ) :  t o i i i p e ~ c  with  one another for relail customers, distinguishing 
thcinselvcs on price, ser\.ice qii,ilily. cuslomer service, features like spam protection, 
conlcnt, pri\’acy pi~oleclion and olhcr points. Such competition and diversity also 
provides inarke~-based assu imce 10 e-coiiimerce companies, that ISPs will not hinder 
access io ihcir websites Constinlcrs m a y  detci-mine for themselves, for example, whether 
io pa)) illore for a i l  ISP n i lh hcller cu~loiner sen’rce, pay less for a service with more pop- 
u11 ads. or what they \\ ant  fioin anion: a huge ~ ~ a r i e t y  of  combiiiations of distinguishing 
fcaiui es .~nd chaiaciei~is~ics  11ii11 d d i n e  h e  retail \\~ii~eIine broadband ISP market in a 
a “ i \  cn rcgion E n a b l i n ~  ~.oii\miiers 10 choose from ainon_e a large \,ariety ofrvireline 
hroadbaiid ISPs piovides a ~ icn i cndous  benefit to consumer welfare and promotes the 
I I ~ X I  fencr:iiion of i n \ ~ c s r ~ i i e n ~  arid iiuioi ation in  new appliealio~~s and services. 

2 .  Cnf1.i rill Coiniiii~sion 7reatinc.nl of Wholesale Wii .e l ine  Broadhand 
l ‘ i-; insii~issiou Set-vices Has Been a Success 

Accurdmg 10 the Connnissioii‘s most recent data, the riumber of  high-speed 
:IC> I I I I I ~ C I I ~ I C ~ ~  t l i ~ i l a l  S I I I ~ ~ ~ I J I ~ ~ ~  l i n e  (“.\DSL”) ;irianC;ei~icilts 111 scn’ice incrcased by 64 
p c i c e i ~ ~  in 2002. coiiipaIcd to 61 p~vtci i l  fur  cable modem sei-\.ice. D r l v i n ~  illis s iowih in 

l i i e  ilsc of n ii cline hroacll~iiiid 11 ;~iisi~ii isioi~ are ~ n n o \ ~ a t i c e  ISF’s, e-con~nierce companies, 
.:nd olhels ] J I~O~ ’ IC~ I I?~  C I ~ I I . C I I I I ? C ~ S  \k 1111 ;I i c;isoii 10 n ant hl-oadband 
C O i l l ~ l l l .  d p ~ l ~ l C 3 l l t ~ l l s .  311d olller fc;iluies C ~ I } ~ I ~ ~ ~ ~ Z J I I ~  on Ihe cqlablll]]es ofbroadballd, 

by i,io~~idln_p 



All of 1111s progicss has occuiied under the Commission's cunent regulatory 
fiaiiic\l ork foi \\ ircliiie hi oidbaiid ti ansmission services. To the exlent that lLECs argue 
h a t  p iuy r s s  could he 21 cater. l hey  fiave failed to dcmonslrate a n y  cmsative connection 
with cui-lent regulations .And e\'en if lhey could, we would urge the Commission to 
considcr \vith the help of iii~ci csled parties ways of addrcssing any specific negative 
iiiipact shown \\.itIiout diiiiiaiilling the \cry framework that has made internet access a 
ieality for inillions of A i i i e i . i c m  consumers. 

3. The C o m m i ~ ~ i o n  Should  Cont inue  I O  Requi re  Non-Dirct-iminstorv Access 
l o  ILEC \\'itcline Rroadhand  Transmission Services 

In  11gh1 of the  si:nific;int public interest benefits of diversity among wireline 
hra;idb;ind lSPs a i d  thc ;ihseiice of any  demonstrated harm to the public interest caused 
by curisnt 1 egulauoiis; die Commission should preserve non-discrin~inatory access to 
lLEC \I ireline bioadbaiid 11 aiimission services. Permitting ILECs to discriminate in 
fai'or of afliliatcd or prefcixd f S P s  would h a m  competition a i ~ d  constimer welfare by 
reducing ISP diwrsity 

Under cun cnt iey l : i~ ions ,  all lSPs are able to obtain wirelirie broadband 
~ransmiss ion  scrvices fiom ILECs on non-discnminatory rates, l ems ,  and conditions. 
\\lllllOUt 1111s ttai~siiiissioii, ISPs \\.auld be virtually unable lo provide competitive high- 
speed liiteniet access ser \ ice  lo the mass market, Non-discnminatory rates, terms and 
ioiidi~ions for l ra i i s in i ss~o~~ s e n  ice enable ISPs to distinguish their retail products as they 
see f i t .  Legalized d i ~ c i ~ ~ i ~ i ~ ~ i ~ t ~ o n  i n  favor of ILEC-preferred JSPs would result in non- 
piefeened lSPs facii~g iin insur;;;ouiirable competitive disadvantage and being driven from 
ilie imarkctplace unt i l  there is hul one ISP remaining on an 1LEC's wireline broadband 
p l a i f o ~ ~ i  in cach JLEC sci7'1ce area TINS result would d i s sene  the public interest. 

For ihcse i~c;1soiis, we  wgc Ihc Commission to preserve ISP competition and 
coIistinicr c h o ~ c c  in wiicliiie broadband services by mainlaming r u l e s  designed to ensure 
t l ~ a t  ILECs pro\'ide nond i~c i  ~miiiarory access to wireline broadband ~ransmlssion services 
under Title I1 of the  Cominumc~tions Act. 

Sincerely. 



Da\'id Bergiiiaiin, Chair. ~ : ~ I i ~ i i i : i l  .Association of Stale  Ulility C o n s u m e r  Advocates 

(K.ASUC.4) 

.Amy \JJol\,ci.~on. .4ssociatc I ~ r g a l  Counsel, The Campaign L,cgal Center :  

Slwen Teplitz, V i c e  Presidciit ;ind .Associate Gciicral Counsel, .40L Time W a r n e r  

Frank S ~ i i i o n e .  Go~ei i i i i i~ i i l  Affairs Dii eclor, AT&T 

Rick loigeiisen, Pi esidenl  :iiid Gci ie ia l  Partner, Ccllular XL .4ssociales 

Da1.e Baker. \'ice Pres~dcnl.  l-;w 6: Public Policy, Eartliliok 

Pete Man ias ;  Senior \'ice Picadcnt.  Cari.ler Relalions & Regulalory, El Paso Global 

Ketnorks  

Richard \VIii t t ,  Senior Counsel. Diiector of Inlcmel and Data Markcts, RlCI 

john Suniptcr, \'ice Presidenl. Regulatory and Human Resources, PacWest 

Brian Cliaiken, Executive VP. I ?:a1 Affairs, Supra  Telecom 

' 

Cc Coin i -n i~~io i~er  Kathleen Abemathy 

Cominissioner Jonathan Adelstein 

Comniissioiier I l ichae l  Copps 

Comm~ssioner Kevin 34anin 

Bryan Trainont. Chief o f  Staff 

Mallliew Brill, Semor Legal .4dviser 

Lisa Zaina. Senror Legal Ad\ iw 

.lessrca Roseiiwoiccl. Conipeli~ion and Universal Servlcc Adviser 

Dan Goivalez. Sriiior I x g a l  Adviser 


